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OPINION

PER CURIAM:

This Court previously affirmed John Franklin Banks' conviction
for operating a continuing criminal enterprise (CCE), 21 U.S.C.A.
§ 848 (West Supp. 2000), and vacated his conviction for conspiracy,
21 U.S.C.A. § 846 (West Supp. 2000), in light of the Supreme Court's
decision in Rutledge v. United States, 517 U.S. 292, 300 (1996). We
remanded the case to the district court for the limited purpose of
resentencing Banks only on the CCE conviction. See United States v.
Banks, No. 98-4879 (4th Cir. Oct. 12, 1999) (unpublished). This
court's mandate issued on November 3, 1999.

In his appeal from the sentence imposed on resentencing, Banks
claims that the district court erred when it denied his Fed. R. Crim.
P. 33 motion for a new trial because the jurors in his case were not
instructed that they were required to unanimously agree on the same
series of violations supporting Banks' CCE conviction. See Richard-
son v. United States, 526 U.S. 813, 824 (1999). Finding no reversible
error, we affirm.

As an initial matter, Banks' Fed. R. Crim. P. 33 motion was time-
barred because a motion for new trial based on grounds other than the
discovery of new evidence must be made within seven days following
the jury's verdict. See Fed. R. Crim. P. 33; see also, United States v.
Hall, ___ F.3d ___, ___, 2000 WL 674904, at *3-4 (D.C. Cir. June
2, 2000) (No. 99-3141).

To the extent that Banks' claim is considered as an objection to the
validity of the sentence imposed on resentencing, we must decide
whether his claim was precluded by the operation of the mandate rule.
The mandate rule provides that on remand, the district court may not
consider any issue "expressly or implicitly decided by the appellate
court . . . [or] foregone on appeal or otherwise waived." United States
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v. Bell, 5 F.3d 64, 66 (4th Cir. 1993). Here, Banks did not challenge
the validity of his CCE conviction in his first appeal.* Therefore, it
is barred unless it falls into an exception to the mandate rule.

A court may consider a new issue on remand if there is "a `show-

[ing] that controlling legal authority has changed dramatically; [(2)
that] significant new evidence, not earlier obtainable in the exercise
of due diligence[, has come to light]; or . . . [(3)] that a blatant error

in the prior decision will, if uncorrected, result in a serious injustice.'"
Id. at 67 (quoting United States v. Bell , 988 F.2d 247, 251 (4th Cir.
1993)) (alterations in original). Here, even assuming that Richardson
constituted a dramatic change in controlling legal authority, the

change occurred prior to this Court's decision in Banks' first appeal.
Moreover, no serious injustice will result if the error is not corrected.
In the first appeal, this Court could have affirmed the conspiracy

charge and vacated the CCE charge in compliance with Rutledge.
Banks would have received the same life sentence to which he was
sentenced on the conspiracy charge. As such, Banks can show no

prejudice permitting him to relitigate the validity of his CCE convic-
tion. See generally United States v. Brown, 202 F.3d 691, 699 (4th
Cir. 2000) (holding that Richardson error is subject to harmless error
analysis).

Accordingly, we affirm Banks' conviction and life sentence on the
CCE charge. We dispense with oral argument because the facts and
legal contentions are adequately presented in the materials before the
court and argument would not aid the decisional process.

AFFIRMED
_________________________________________________________________

*The Richardson decision was issued on June 1, 1999, more than four
months prior to this Court's disposition of Banks' first appeal. A review
of the briefs and appendix in Banks' prior appeal reveals that Banks did
not challenge his CCE conviction in that appeal, nor were the jury
instructions or verdict form reproduced in the appendix.
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